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" But I prithee, sweet wag, shall there be gallows left standing in England 
when thou art king?" 

— Henry IV., Part I., Act 1, Scene 2. 

Four decisions by courts of last resort have been made during the 
first half of the year 1896 which are full of significance to several 
classes of our citizens. First, to the student who has for years past 
sat quietly in his study and asked himself whether, as far as the trusts 
and corporations of the country are concerned, there is any such thing 
as a law hostile to their interests. Second, to the merchant or man- 
ufacturer who has attempted to exercise what he conside d the time 
a natural right — that of engaging in a certain line of business — but 
who has suddenly discovered that he was mistaken and that the right 
was merely an acquired one, dependent entirely upon the consent of a 
common carrier and a favorable freight-rate. Third, to those who, 
possessing a tenacity of purpose which must have resulted in certain 
victory against any other than overwhelming odds, have been resisting 
the establishment in this country of the assumption that one man or 
set of men or one combination of men or corporations, has the right to 
control absolutely the production, manufacture, or sale of an article of 
commerce. 

In the last place, but perhaps most directly, these decisions are of 
vast importance to the people at large whose material interests must 
of necessity be affected by them; and it is the purpose of the writer to 
give in popular language a synopsis of the judicial utterances referred 
to and a few general deductions therefrom. 

The "Act to Regulate Commerce," otherwise known as the Inter- 
state Commerce Act, was approved February 4, 1887. It was given 
a most hearty welcome by many classes of our citizens who believed 
that their troubles with the railroads were at an end and that all that 

*9 American'Magazine of Civics, 352. Republished by permission of the writer. 



794 viRGiNrA law eegister. March, 

was necessary was to bring themselves within the scope of its provis- 
ions. Merchants who had for years groaned under the inequalities of an 
arbitrary freight tariff read with delight the general provisions of the 
second, third, and fourth sections, making discriminations of any kind 
unlawful, and the sixth section providing for the publication of the 
tariff rates. Millers and manufacturers whose eyes had grown weary 
with watching the passing cars laden with the products of a competi- 
tor hundreds of miles further distant from the common market than 
they, but with the same or a lower rate of freight to that market, felt 
when they read the Long and Short Haul clause that substantial relief 
was at hand. And farmers and the general producers, who had not 
confined themselves to groans and glances, but with characteristic 
vigor had gone to their Congressman breathing out the threat most 
awful to the politician — that of political slaughter in the event of 
non-compliance with their demands — these, too, were soothed by the 
contemplation of the ample powers conferred upon the commission 
and of the condign punishment to be visited upon refractory corpora- 
tions and their officers. 

The commission was duly organized and commenced its labors with 
the same commendable energy and the same desire to enforce the pro- 
visions of the Act in spirit and in letter which it has ever since dis- 
played. In its first report (1888, page 42) it says: "The Commission 
has not seen occasion for recommending any very considerable changes 
in the Act under which its work is performed. It has seemed to its 
members that the law for the regulation of interstate commerce should 
be permitted to have a growth and that it would most surely as well as 
most safely attain a high degree of efficiency and usefulness in that 
way." And it asked only (a) for amendments to the law which 
would "indicate in plain terms whether the express business and cer- 
tain other transportation should be governed by its provisions;" and 
(6) "for authority and means to bring about something like uni- 
formity in the method of publishing rates." 

But before another year had passed the clouds had commenced to 
gather. The railroad companies were resisting the enforcement of the 
Act as directly injurious to their interests without benefiting those of 
the public, and they decided that, as far as lay in their power to 
prevent, the law should not be " permitted to have a growth." Con- 
sequently, when the next year's report was made, the commission 
found itself under the necessity of asking for no less than twelve 
amendments, some for the purpose of settling disputed constructions 



1897.] AN UNFEIGNED ISSUE. 795 

and others to amplify the powers conferred where they had been found 
insufficient. 

By the Act of March 2, 1889, Congress amended sections six and 
ten of the original Act in regard to the printing and posting of the 
schedules and the penalties for its violation. But the report of the 
same year (pages 107-9) asks for "certain additional legislation, 
important and necessary, for the practical administration of the law." 

Space will not permit the enumeration of the desired amendments. 
Chief among them and foreshadowing the long struggle in Congress 
and the courts was the amendment to the twelfth section, " relating to 
the attendance of witnesses and to the taking of testimony by deposi- 
tion. ' ' For just here was the seat of the trouble. Congress might 
legislate as much as it willed in regard to what the railroads should or 
should not do; the commission might issue subpoenas to its heart's 
content for witnesses whose testimony was absolutely necessary to just 
judgments and the attainment of the ends contemplated by the Act, 
but if the railroad officials disregarded those subpoenas, or if they 
obeyed them and testified to just as much as suited them and no more, 
it was manifest that this entire scheme ' ' to regulate commerce ' ' was 
a harmless thunderbolt. 

The report of December 1, 1890, among the nine amendments 
which it lays before Congress, emphasizes (page 68) the incomplete- 
ness of the twelfth section and also recites (pages 377-91) the Coun- 
selman decision, which had, in the United States District and Circuit 
Courts for the northern district of Illinois, resulted adversely to the 
plea of constitutional protection made by the witness on the ground of 
self-crimination. About a year later, January 11, 1892, this decision 
was unanimously reversed by the United States Supreme Court (142 
U. S. R., page 547), and the petitioner discharged, the court hold- 
ing, among other things, that the protection granted by section 860 of 
the Revised Statutes was incomplete, and that, in view of the consti- 
tutional provision, a statuory enactment, to be valid, must afford abso- 
lute immunity against future prosecution for the offense to which the 
question relates, section 860 having provided merely that "no evi- 
dence given by him (the witness) shall be in any manner used against 
him in any court of the United States in any criminal proceeding." 

This was the most serious blow that the Interstate Commerce Law 
had yet received. The commission, in their report for 1892 (page 39) 
deplore the situation, stating, as one of the direct consequences of the 
decision, that " in a number of cases in the lower courts where indict- 
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ments have been found for criminal violations of the Act, witnesses 
have availed themselves of their privilege and refused to testify. The 
prosecutions, therefore, have failed and numerous other cases have 
been nolle prossed because of the impossibility of securing evidence to 
convict. ' ' 

And the discovery of the truth, they add, was thus hampered as 
well in civil as in criminal proceedings. An instance is given in the 
following extract from a letter of a United States attorney at Chicago 
to the commission: 

" In a postal case I tried here last week two witnesses refused to testify, relying 
on the Oounselman case. As the case now stands, it cannot be enforced; and the 
attorneys who attempt it encounter the jeers of the press and of the attorneys for 
the defendants." 

Immediately upon the rendering of the Counselman decision, the 
cry went up — principally, however, from the railroads and allied 
interests — that the Interstate Commerce Law was dead. This was far 
from being the case, however, for, though necessarily badly crippled 
by it, the commission had other and important functions left to it un- 
impaired. And in addition to this, those who were hostile to it found 
that there was behind the law with all its imperfections a popular de- 
mand for their correction which would brook no denial until every 
possible means had been exhausted. This demand resulted in the 
enactment of February 11, 1893, to the effect that — 

"No person shall be excused from attending and testifying or from producing 
books, etc., before the Interstate Commerce Commission . : .... on the ground 
or for the reason that the testimony or evidence, documentary or otherwise, re- 
quired of him, may tend to criminate him or subject him to penalty or forfeiture. 

But no person shall be prosecuted or subjected to any penalty or forfeiture on account of 
any transaction, matter or thing, concerning which he may testify or produce evidence 
before said commission." 

This enactment was made to meet the requirements of the Counsel- 
man case, namely, the insufficiency of the protection afforded by sec- 
tion 860 of the Revised Statutes. But still the railroads resisted upon 
precisely the same ground. Their contention took definite shape in 
the case of one Theodore F. Brown, auditor of the Allegheny Valley 
Railroad Company, who had been subpoenaed as a witness before the 
grand jury of the United States District Court for the western district 
of Pennsylvania to testify in relation to a charge against certain officers 
and agents of his road for an alleged violation of the Interstate Com- 
merce Act. He was interrogated as to certain discriminations and 
rebates and, "with all respect to the grand jury," declined to answer 
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for the reason that his answer would tend to incriminate himself. 
Judge Buffington, in an able opinion, adjudged his excuses insufficient, 
ordered him to pay a fine of five dollars for contempt, and to be taken 
into custody until he should have answered the questions. Upon 
habeas corpus to the Circuit Court, Judge Acheson affirmed this ruling, 
concurring entirely in the opinion of the district judge. The case 
was then taken to the Supreme Court of the United States, and, after 
full argument by Mr. James C. Carter for petitioner and Mr. George 
F. Edmunds for the respondent, the judgment of the Circuit Court 
was, on March 23, 1896, affirmed, Shiras and Field, JJ., dissenting. 

In substance the court held, through Brown, J., that the act in 
question is constitutional and does afford a witness the protection and 
immunity called for by the Counselman decision; that the immunity is 
applicable as well in State as in Federal courts; that personal disgrace 
or opprobrium attaching to the exposure of his crime does not render 
a statute exempting a witness from prosecution therefore insufficient, 
and that finely drawn contentions of the bare possibility of being sub- 
jected to the criminal laws of another sovereignty and of the annoyance 
and expense of pleading immunity are altogether too remote and in- 
sufficient to justify a serious allegation of conflict with the constitu- 
tional provision in question. 

This was indeed a victory. It had been accomplished only after 
months and years of waiting, of shaping and re-shaping proposed 
legislation, and the nicest study of the charts for the avoidance of the 
sunken rocks of unconstitutionality. But it was accomplished. We 
await with interest the report of the commission in December next for 
an official statement of what all must be assured will be its far-reaching 
effects. But we know from the press dispatches that it has breathed 
new life into the law, that it has already caused the flight of several 
witnesses in the Beef Trust investigation, and that the "jeers of the 
attorneys for the defendants ' ' are heard no more, but that, on the 
contrary, a bill has been introduced in Congress, at the instance of the 
trusts, since the decision mentioned and those about to be mentioned, 
increasing the maximum pecuniary penalty for violation of the Inter- 
state Commerce Act from $5,000 to $15,000 and abolishing the 
imprisonment feature. 

Anything except disclosure ! 

II. One week after the opinion in the Brown case was read, two 
other decisions were rendered which, if not of equal importance with 
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that case, go far toward ascertaining the powers of the commission 
under the original Act and that of February 10, 1891, amending it in 
the direction of an enlargement of its scope. 

The first of these cases was that of Texas and Pacific Railroad v. 
Interstate Commerce Commission, 162 U. S. R., page 197, and as far 
as concerned the judgment of the court upon the particular principle 
involved was a victory for the railroads. It was an import rate case, 
involving the effect of ocean competition and ruling in substance 
that — 

" Ocean competition may constitute a dissimilar condition, and circumstances 
and conditions which exist beyond the seaboard of the United States can be legiti- 
mately regarded for the purpose of justifying a difference in rates charged by 
railroads between import and domestic traffic." 

The decision of the commission was reversed and they were ordered 
to take into consideration this factor of ocean competition. The opin- 
ion was delivered by Shiras, J. Mr. Justice Harlan read a vigorous 
dissenting opinion upon this and one other point, and it is a matter of 
regret that want of space forbids the insertion of certain extracts from 
it here. Mr. Justice Brown concurred in it and Mr. Chief Justice 
Fuller read a brief dissenting opinion as to what, in his judgment, 
constituted competitive conditions. 

But the victory of the railroads was almost a barren one; for, in the 
first place, it is manifest from the opinion of the court that an enact- 
ment of four lines, making perfectly clear the intention of Congress to 
the opposite effect, would be entirely within its powers. And, second, 
in the course of the opinion, rulings are made and language used than 
which nothing more favorable could have been asked by the commis- 
sion. It is held that the commission is a body corporate with legal 
capacity to be a party plaintiff or defendant in the Federal courts; that 
the commission could proceed against a railroad in a judicial district 
other than that in which is its principal office, or in which the acts 
complained of took place, and that valid complaints, for the purposes 
of the case, may be made before the commission by incorporated boards 
of trade or chambers of commerce. In giving the history of the Act, 
Justice Shiras says: 

" While shippers of merchandise are under no legal necessity to use railroads, 
practically they are. The demand for speedy and prompt movement virtually 
forbids the employment of slow and old-fashioned methods of transportation. 

At the same time the immense outlay of money required to build and 

maintain railroads and the necessity of resorting, in securing the rights of way, 
to the power of eminent domain, in effect disable individual merchants and ship- 
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pers from themselves providing such means of carriage. From the very nature 
of the case, therefore, railroads are monopolies." 

And while it leads up to the ruling as to ocean competition above 
mentioned, the following language is worthy of note: 

"It must not be overlooked that this legislation is experemental. Even in con- 
struing the terms of a statute, courts must take notice of the history of legislation 
and, out of different possible construction, select and apply the one that best com- 
ports with the genius of our institutions and therefore most likely to have been 
the construction intended by the law-making power. Commerce, in its largest 
sense, must be deemed to be one of the most important subjects of legislation; and 
an intention to promote and facilitate it and not to hamper or destroy it, is naturally 
to be attributed to Congress." 

In connection with which, as showing the general trend of the court, 
it is most pertinent to recall another of its utterances, 158 U. S. R., 
page 591 : 

" Constitutional provisions do not change, but their operation extends to new 
matters as the modes of business and habits of life of the people vary with each 
succeeding generation. The law of the common carrier is the same to-day as when 
transportation by land was by coach and wagon, and on water by canal boat and 
sailing-vessel, yet in its actual operation it touches and regulates transportation by 
modes then unknown, the railroad and the steamship. Just so it is with the grant 
to the National Government of power over interstate commerce. The Constitu- 
tion has not changed. The power is the same. But it operates to-day upon modes 
of commerce unknown to the fathers, and it wUl operate with equal force upon any 
new modes of such commerce which the future may develop.' ' 

It is safe to say that Congress, at its approaching sesssion, will be 
called upon to use the "express language " demanded by the court, 
to give to American carriers, as Mr. Justice Harlan expresses it, " like 
service as their foreign competitors in order to place their manufactured 
goods, property, and merchandise with interior consumers. ' ' For, as 
he further observes: 

"The Act to regulate commerce secures them this right. To deprive them of 
it by any course of any transportation, business or device, is to violate the statute. 
Such a deprivation would be so obviously unjust as to shock the general sense of 
justice of all the people of the country, except the few who would receive the im- 
mediate and direct benefit of it." 

III. The third case involved a principle which was a necessary link 
in the chain, and without which, indeed, another wide door would 
have been opened to evasions of the Act. It was that of the Cincin- 
nati, New Orleans & Texas Pacific Railway v. Interstate Commerce Com- 
mission, 162 U. S. R., page 184. The Supreme Court ruled unani- 
mously that — 
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"When a State railroad company whose road lies within the limits of the State 
enters into the carriage of foreign freight by agreeing to receive the goods by vir- 
tue of foreign through bills of lading and to- participate in through rates and 
charges, it thereby becomes part of a continuous line, and thus becomes amena- 
ble to the Federal Act in respect to such interstate commerce, and having thus subjected 
itself to the control of the commission, it cannot limit that control in respect to 
foreign traffic to certain points on its road to the exclusion of others." 

Comment upon the decision is not needed. Its importance may be 
illustrated, however, by instancing the case of the Pennsylvania rail- 
road, with its great transportation business within the bounds of the 
State of Pennsylvania, now adjudged, as to foreign freight, to be sub- 
ject to the control of the commission. 

It may not be out of place to mention here, in passing, the un- 
fortunate delay that has attended the settlement of these contentions. 
The cases should have reached a conclusion years ago. The complaint 
in the case last cited was filed in 1889; the orders of the commission 
were entered in both in 1891. They were passed upon by the Supreme 
Court in 1896. 

IV. The last case to be mentioned is that of the United States Pipe 
Line Company v. Pennsylvania Railroad, decided June 30, 1896, by 
the Court of Errors and Appeals of New Jersey. To the lay reader 
this case presents perhaps more of general interest than any of those 
mentioned, as being a well-timed judicial rebuke to corporate greed 
and selfishness. 

The Standard Oil Trust was the real plaintiff in the court below 
and sought to enjoin the United States Pipe Line Company, an inde- 
pendent and rival corporation, which had dared to dispute its sole right 
to the business of carrying oil in pipes, which crossed this very road, 
to the Atlantic seaboard, from crossing, or rather carrying, the pipe 
line under the tracks of the Pennsylvania Railroad at a point about 
two miles south of Belvidere, N. J. It was shown that such crossing 
could do no possible harm to the tracks; that the pipe line crossed 
other railroad tracks at more than forty different places, the majority of 
them being surface crossings, and that no leakage or accident had ensued, 
and that no other rights of the railroad company could be in any wise 
interfered with. The railroad company rejoined with a long and intri- 
cate claim of title, resting its case chiefly upon adverse possession and an 
old agreement between former owners which had never been recorded. 

Counsel for the Pipe Line Company stated thus forcibly the real 
issue : 
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"It appears by the proofs that this railroad company has already permitted 
another pipe line company— a branch of the Standard Oil Trust — to pass its pipe 
under its tracks, which is now carrying oil across them; that this pipe line has been 
in operation for some years. It does not appear that the railroad company ever 
objected to such crossing. It does not appear that it was ever injured by it Pre- 
sumably it had no right to object. If it had and did not, presumably it permitted 
such crossing. We have, therefore, the case of a creature of the State of New 
Jersey assuming to say whether commerce shall be carried across the State, or of 
permitting it in one instance and forbidding it in another. The State of New Jersey 
itself could not grant such special privileges. Shall its creature be permitted to do 
so ? This is the effect : passiveness and inaction in the one case; affirmative and ag- 
gressive opposition in the other. It is as effective, so far as practical results are con- 
cerned, as if this railroad company had the right to say to one person, ' You may 
cross under this track and through the State of New Jersey for the purpose of com- 
merce,' and to another person, ' Y«u shall not so cross.' To deny to these respond- 
ents the right to pass under this track is to leave a monopolistic 'trust' in pos- 
session of a special privilege granted by favoritism by a corporation which holds 
the right to pass over the land only by the sufferance and grant of the State of 
New Jersey for public purposes and not for private uses." 

The Vice-Chancellor granted the injunction, as prayed for, to the 
railroad company. The Court of Errors and Appeals reversed his 
decree and permitted the crossing by the pipe line in the manner con- 
templated. 

(It is worthy of note that, since this decision was rendered, counsel 
for the railroad company, with an energy worthy of larger compensa- 
tion, have instituted a common law action of ejectment against the 
Pipe Line Company upon substantially the same cause of action. ) 

It has been credibly reported that the chairman of one of the great 
parties in the recent political campaign declared in its earlier stages 
(although he seems since to have changed his opinion) that the tariff 
would be the dominant issue of 1896. And the candidate of another 
great party has said that the election would turn upon the financial 
issue. It is respectfully submitted, however, that neither of these ex- 
clusive suggestions is correct. A feeling of unrest, of doubt, and of 
apprehension as to this very question of the extent of corporate influ- 
ence upon our institutions is abroad in the land. Many who cannot 
solve to their own satisfaction the mysteries of the silver question are 
able to understand thoroughly the action of the Beef Trust in saying to 
the butcher: "You shall not buy your meat from your neighborhood 
stock-raiser, and, if you disobey us, we will see that your supply 
is cut off and your business destroyed." Many others who give up 
in despair the effort to define the ' ' unearned increment ' ' know what 
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it means to pay $3. 15 a keg for nails as against 85 cents a year and a 
half ago, and they grasp the full meaning of a rise overnight in the 
price of shovels from $3 to $5.40 a dozen. 

They would be satisfied if the manufacturers were to explain that 
they had been doing business at a loss and were compelled to make 
a moderate increase in the price of their product; but they know 
that a sudden rise of from one hundred to three hundred per cent, 
means plunder and nothing else; that it is grossly in excess of 
what is necessary to yield a handsome profit to the members of the 
trust, and that a large portion of the trust's expenses takes the shape 
of yearly bonuses, running up into hundreds of thousands of dollars, 
to firms who would otherwise be competitors, in consideration of their 
"shutting down." 

Yes, the people can understand these and like things. The furnish- 
ing of other instances, precisely similar in effect, would be an easy 
matter. Steel billet pools, foundry and forge iron, barbed wire and 
tin-plate combinations, plate-glass, wall-paper, and electrical supplies 
are now controlled by their several trusts, or, as they have recently 
elected to be called, ' ' gentlemen' s agreements. ' ' The ' ' pocket nerve' ' 
is just as sensitive in the people's market-places as it is in Wall street, 
and the political mathematician of this year who does not take this 
factor into his calculations will find his conclusions sadly awry. 

For, put in its plainest form, the issue is simply this: Shall the 
trusts and corporations of the land own it in fee simple absolute by 
reason of their control of its functions of government, or shall the 
already sufficient laws against them be executed ? 

An unexcuted penal law is worse than dead. It is rotten and a 
stench in the nostrils. With an Attorney General and District Attor- 
neys in full accord with the spirit of the Act, and State officials exe- 
cuting with equal vigor their several anti-trust laws, the machinery 
could be set in motion and kept in motion until there should be pre- 
sented to a waiting people the finished product — the sight of a great 
combination that had placed a false estimate upon its strength in com- 
parison with that of the law and had found itself mulct in thousands 
of dollars of fines ("each day to constitute a separate offense "), pro- 
ceedings for the forfeiture of its charter not only begun but concluded 
adversely to it and its officers imprisoned for the maximum term as 
common law-breakers. 

Only a few object lessons like this will be necessary. Then the situ- 
ation will have been radically changed — by a revolution, perfected but 
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bloodless. And men will learn that a statute for the prevention of 
crises in our national life is not a collection of meaningless words, but 
instead that they must read and study and yield to it in spirit as well as 
letter their obedience — if not for love, at least for very dread of stern 
prosecutors, just judges, and unpardoning executives. 

Denunciation without proof, outbursts of wrath, the one party against 
the other, are not becoming, nor do they hasten in any degree the 
arrival at a sound conclusion. They rather detract from the strength 
which should be husbanded for the final trial upon the merits, where 
evidence and reason can alone be the winning factors. One thing, 
however, is certain: that is that hereafter the lamb must not be con- 
fided to the nurture of the wolf; that the lifting of these portions of 
our law out of the dust where they have lain so long must be com- 
mitted only to friendly hands, and not to officers whose habits of 
thought for years as corporation attorneys have rendered them instantly 
suspicious of, if not hostile to, legislation directed against corporations. 

It should be remembered that in voting for a President we vote also 
for an Attorney General. Now shall the next incumbent of that office 
be a member of a party, the platform of which, in the face of a great 
national danger, is, for reasons which need not be stated, absolutely 
silent upon the subject? Shall he be a complaisant gentleman of 
recognized ability in other matters, officially hostile, of course, to all 
Federal law-breakers, although deploring a decision of the Supreme 
Court favorable to the enforcement of the Act, as having been made 
by "a bare majority of the Court," and quoting from the "succinct 
statement" of the dissenting opinion to describe "the far-reaching 
consequences of the decision?" (See report of Attorney General, 
December 1, 1894). Or shall he, on the other hand, be a man who 
will assume his office with the old-fashioned intention of doing his 
duty; of accepting the law as he finds it, and of executing it regard- 
less of consequences to a stock-holding friend or an official who has 
been a large party contributor, but by his violations of the Act has 
opened to himself wide prison doors ? 

Is such an idea as this chimerical or can it be realized ? If it is 
practicable, let a great effort be made to accomplish it, and then, if 
successful, let hearty support be given to the officer and his assistants 
who are to enforce the Act "under his direction." But if it is to be 
decided that this is a Government of the corporations, by the monopo- 
lies, for the trusts, then the sooner that it is known and final judgment 
rendered, the better for all — that all may begin to crook the pregnant 



804 Virginia law register. [March, 

hinges of the knee — to worship the ' ' superior commercial skill ' ' 
which in the former day was known as felony — to join in the loud 
acclaim, ' ' Great is Diana of the Ephesians, ' ' and to utter again the 
most brutal mob-taunt of all the centuries, adapted to the American 
people, ' ' They saved others : themselves they cannot save. ' ' 

George Bryan. 



WHEN THE OWNER OR EMPLOYER IS LIABLE FOR THE 

NEGLIGENT ACT OF THE INDEPENDENT 

CONTRACTOR. 



The only decision in Virginia touching this doctrine is that of Bibb's 
Administrator v. N. & W. R. B. Co., 87 Va. 711. This case, in a 
long and labored opinion, was correctly decided, but not without a 
drastic criticism of a noted English jurist as well as of some American 
opinions, disapproving two of the leading cases on the subject — Hole 
v. S. S. B. B. Co., an English case; and City of Chicago v. Bobbins, 
decided by the Supreme Court of the United States, 2 Black, 418. 
Nevertheless the principles and reason of the two opinions seem to 
have been largely influential in determining the principal case, the 
result being different because the law, facts, and circumstances were 
such as to demand a different conclusion. 

It is not, however, the intention of the writer to criticise particu- 
larly Bibb's case, but as all lawyers are interested in knowing what 
the law is, as well as what it ought to be, it is herein sought to try to 
briefly deduce from some of the decided cases the rules and conditions 
under which, when found to exist, liability will attach to the owner, 
after he has turned over the work to an independent contractor, who 
may accomplish it in his own way and methods. 

In the outset it may be well to state that practically all the authori- 
ties agree that the owner incurs no risk of liability from the fact that 
he reserves the right to keep cognizance of the progress of the work, 
to the end that a given result shall be reached in accordance with the 
contract entered into; provided he does not reserve the right to direct 
or control the contractor, or his employees, in the manner of doing the 
work; the contractor must bring about the. end sought in obedience to 
his own will, skill and methods. A familiar illustration is that of the 



